418

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable B, P, ZcKee
County Auditor
Hidalgo County
Edinburg, Texas

Dear Sir: Opinion Ko, 0-6688
Re: Traveling expends

*For some yYears prilor
of the legislature allowlpg
aries to be raised in théa p
maximum salary that eould \b

pracbically exolusively
) sqlapy of 22100,
¥t of this county,
ion thesrato #25,00 a

ake care of all th= ruaning around

in qut 1leg”that 1t 18 neecessary for the

Sher{ff¥s office to do. Apout the only use that I
know Nf that this automobile is rut to is driving
baok and forth to work, In my opinion this is Jjust
another way to raise this deputy's salary snd thereby
attampt to evade the salary limitstions. &ince the
recent snactment of tha legislature the salary of
tals deputy has been raised to where 1t is the full
neximum allowsd by law, ahd the entire automodils
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allawanoce of 5300, is iaid him over and above the
maximum, leaving the situation in this condition,
Prior to ths snsctment of the reoent statuts he
- was reeeiving $100, per year in excess of his

9 salary, and at preseat 1s receiving $300. pex

; y.lrc

*I would like $c know, first, whether such a
oar allowance ia proper., I might edd that it is
paid by virtue of a action duly pansed and recorded’
in the minutes of the Comaissionsrd?' Courd. If -
such en automobile allowanee 1= propsr and legel,

. as a set amount, would {¢t not be to the bagt interest

" : of all if suoh allowance wers raid on ths basis of

) actual milaere travelled? And third, if such al-
lowance fa illegal, dodés the two-yrapr staltute of
linitations apply to the reoovary of the money psid
without suthority® In the event that Lhis is an
i1llagal paymant ocan 2200, of this be oconsidored as
peart selary, leaving only $1CC. rer year &g mcney
paild without suthority,.”

: T™ha Denuuy Sbsrirf-er Tddalgn Lounaty is @ npens=mted
on a salary basis, Kldalgo County has a populatlon of 106,089,

Artiole 3899, Ssotion (b}, V, A. C, 8., a2z amended,
ia as follows:

i .. "(b) ‘aoh offlicar naned in this act, whare
' he receivus & sulory as oosnonsstion fer hin
#8rvicss, shall be ontitlad and psruiisted to
purchase or sharge %0 his co nty all reasonadls
sxpanees necessary in the proper and legsl oon-
duot of his office, premiumm on o’ficinlat dands,
prenfuus on rire, durglsry, theft, rodery in-
surancs protesving publie funds, and ineluding
the oomt of surety bonds for his depubies, pro-
vided that cxpesnses ilnourrol for rremziums on
officlals* bonds for the county trecsurer,
county suditor, county road comminsioners, eounty
sekr 00l snperintendent, and the hide and aninmal
inepsctor, inelading the 00t of eursty bords
for any deputies of any such officers, may de
also included, and cuch expenses to be passed

o, predet-rnined and sllowsd in ths tine and
aiaount, as nearly aas possibls, by the Coanie-~
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sioners Court -nee esach month for the ensuing
month, upon the appliceticn by sach offiocey
stating the kind, probadle amount of cxp-ndi-
‘ture snd the necesaisy for the expenses of his

: offiee ror suoh ensuing month, which sppliea-

N sion shall, before presantation to #aid cours,
firat de endorsed by the county auditor; if
sy, otherwiss the count{ Sreasurer, only as
%0 whether funds are svalladle for rayaent of
sueh expenses. . o .

»
* o ¥ @

~ "Tha Codaiasicners Court of the eounty of
the sheriff’s residence may, upon the writien
and sworn application of sueh offiser, stating
the neosasity therefor, sllow one Or more
automobiles to De used by the sheriff in the
dischargs of offfeial dusinessi whioch, 1ir
purchased by the eounty shall bs boughs ia
the manner prascrided dy law for the purchase
of supplies and pafd for ous of tha Gensral
Yund of the county and they shall de reported
! and piid in the same manne? as herein provided
~ fox other expensss.

*shere the automodila or autonodiles are
owped by the Sheriff or his deputies, thay
shell de allowed four (4¢) oents for emch mile
traveled in the dischargs of official dusiness,
whieh sua shall eover all sxpenses of the maine
tenanes, dsprecimtion, and oparation of such
autcaoblle, Sueh mileage shsll bs reported
and pald in the same mannsy prescrided for
other allowable expenses undery the provisions
of this section, No automobils shall be
allowed for any Depuly Sheriff exseps thoese
regularly eaployed in outeide work. It shall
bs She Aduty of the County Auiisor, if any,
otherwise the Comaminglonesrs Court, to sheok the
speedoneter reeding of sach of sala sutemodiles,

owned by the gounty onee sask month and to keep
a pudlis record thereof; ae sutomodile owned dy
tke osunty shall de used for any private pure
poss,
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In Plerson v, Galveston County, 131 S. W, (24) 27,
the court held that the manifest purpose of Article 3899, supra,
vas "to provide s mesns of ascertaining the correctness of ex-
pense items each month as they are incurred. The actual sxpenses
paid or inocurred constitute the measure of the official!s right
to recoupment. The monthly itemization 1s for the protection of
the county by affording means of ascertaining the fact and amount
of susch claimed {tem of expense and vhether it was properly charge-
eable as such."

In the case of Cook v. Nacogdoches County, 147 8. W,
(24) 933, dilsmissed, judgment correot, the sheriff of Nasogdoches
County was suing the county for expenses incurred in opersting
twvo automobiles belonging to him in the discharge of his official
business during the years 1937 and 1938, The amount sued for rep-
resented the Aifference between the four cents per mile alloved
by Article 3899, Section {b), and the amounts actually paid him
month to month by the Commissioners! Court, vhich payments were
acoepted under protest. On page 985, the court atates the fol-
lowingt

'v.mon'. Anno ci'o St. A!‘t- 38993 3.0. (b)’
provides that vhere the sheriff or his deputies
operates hia own automobile or automobiles he 'shall
be alloved four (4¢) cents for esch mile traveled in
the diascharge of officlal dbusinesas, vhich sum shall
cover all expenses of the maintenance, depreciation
and operation of such automobile.! By virtue of this
provision of the statute, the appellant on the agreed
facts, as we construe them, was entitled to recover
the sum sued for. This item was in no sense salary.

"As against this conclusion the appellee urges
that the plaintiff failed to prove that he filed the
svorn report with the Coamissioners! Court and made
no.showing that his aoccount was presented to the
Cohnty Auditor and the Commissioners' Court each
month for audit and sllowance 8s provided by the
statute. Id. The contention is overruled. The
agreed statement shows that the amount sued for
reprosented the difference between 'his car expbnse
at four cents per mile and the amount paid him by
the Comissioners! Court! and that 'said claim was
by the Commissioners! Court rejected.! Thus every
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essentia)l fasct necessary to show that the clainm

vas legally due and unpaid and that the Conmis-
sionsrs! Court had refused to pay it vere estad-
lished. Requirements of the statute were sub-
suntiallat. Farmers 3tate Bank v. Bowie County,
127 Tex. OF1, 95 8. W. (2d4) 1303; Nacogdoches
gsgngy v. Jinkins, Tex. Civ. App., 180 3, W. (24)

In our Opinion No. 0-1656 this department held that
deputy sheriffs vho have been suthorized by the Commissionsrs'
Court to use their automobiles in the discha of theilr offi-
cial duties should be paid the sum of four {4¢) cents for each
mile reasconably and necessarily traveled in the discharge of
thelr official duties regérdless of the amount of mileage such
deputies travel. .

In viev of the foregoing it 1s the opinion of this
department that the Commissiouers! Court of Hidalgo County i
not authorised to pay a shef#iff or his deputy vho uses his own
automodbile in the discharge of his offiacial duties & lump sum
of tventy-five ($25.00) dollars per month for traveling expen-
ses. The sheriff or his deputy is not entitled to their travel-
ing expense (four {(%¢) cents per mile) unless the provisions of
section (b) of Article 3899, V. A. C. 8., are complied with.
The county would be entitled to recover any such money that is
paid out illegelly in a proper suit brought for that pur{on.
Lins v, Esstland County, 39 8. W. (24) 599, 7T A. L. R, 1466,

Article 6866, V. A. C, 3., @s amended, is, in part,
as followst

"Every person slected to the office of sheriff
shall, before entering upon’ the duties of his office,
give a bond vith two or more good and sufficient sure-
ties, to be approved by the Commissioners! Court of
his county, for such sum &s may be directed suoh
Court, not less than Pive Thousand ($5,000.00) Dollars
nor more than Thirty Thousand ($30,000.00) Dollars pay-
able to the Governor and his successors in office, con-
ditioned that he will acgount far and pay over to the
persons authorised by Lav to receive the same, 211
fines, forfeitures and penalties that he may colleot
for the use of the State or sny county, and that he
vill well and truly execute and make due return of sll
process and precepts to him lavfully directed, and pay
over all sums of money collected by him by virtue of any
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such process or pregepts, to the persons to vhom
the same are due, or thelir lavful attorney, and
that he will feithfully perform all such duties

as may be required of him by Lawv, and further oone
ditioned that he will over to his coun

a R sherv
IFF shall 'Hio E% and subsoribe the officisl ocath

vhich shal)l be indorsed on said bond, together with
the certificate of the officer administering the
same." (emphasis ours)

In the case of Bexar County v. Bitter, 11 8. W. (24)
163, Bexar County was suing the tax collestor for certain fees
sllowed Dy statute, it being slleged that the tax collector dur.
ing seversel yesars had collected said fees and not paid them over
to the county, but retained them under & claim that under the law
he was not required to agcgount for same as part of the excess fees
to be glid over to the county. The Commission of Appeals held on
page 107 that the plees of limitations interpcsed to the county's
claim vas availadle. "And sinoce the county's sult, inter allas,
is predicated upon Bittert's official bond ve regard the bar of
the four-ysars!' statute as being the one to be oonsidered.”

In viev of the foregoing, it is ths opinion of
this department that in a suit on the sheriff's bond the ples of
the four-years' statute of limitation would bes applicable., In &
suit against the deputy sheriff in his individusl capacity the
plea of the two-years' statute of limitation would be applicable.

Trusting that the foregolng satisfactorily answvers
your inquiry, we are

Yours very truly
ATTORNEY QENERAL OF TEXAS

By , c.w/} ,
-- « C. Davis, A
. Assistant
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